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STATEMENT OF THE ISSUES! 


testifying in a court without jurisdiction, pursu- 


1. Whether a witness, 
ant to a void order, is immune from suit by virtue of quasi-judicial immunity. 


2. Whether the order of a court without jurisdiction may be attacked 


collaterally. 
REFERENCES TO RULINGS 


Memorandum Opinion, 
Relief, May 22, 1969. 


May 24, 1968, and Order Denying Motion for 


1 This case has not previously been before this Court. 


STATEMENT OF THE CASE 


Appellant was arrested November 30, 1965, by Special Agents of the Fed- 
eral Bureau of Investigation. pursuant to 18 U.S.C. 876 (mailing threatening 
communications) and ordered committed to D. C. General Hospital for mental 


observation by a judge of the D. C. Court of General Sessions, pursuant to 24 


D.C. Code 301(a). Appellee at the time was a resident in psychiatry assigned 


to the said hospital. 


On January 4. 1966, appellee testified in the D. C. Court of General Ses- 
sions that appellant was “psychotic,” which testimony substantially contributed 
to the decision of a judge of the D. C. Court of General Sessions to order ap- 
pellant committed to St. Elizabeths Hospital as a person of unsound mind. 

On May 23, 1967! appellant filed a complaint against appellee, alleging mali- 
cious prosecution, ‘malfeasance and deprivation of civil rights. On May 24, 
1968, the court below indicated by memorandum opinion that the appellee’s 
motion for summary judgment was granted and that appellant’s complaint was 
dismissed with prejudice. On June 28, 1968, appellant filed a motion for re- 
lief from the judgment of the court below, pursuant to Rule 60(b)(6), and 
on May 22, 1969, the court below entered an order denying appellant’s mo- 
tion for relief. It is from this order that appellant appeals. 


STATUTES INVOLVED 


42 U.S.C. 1983 — Every person who, under color of any statute, ordi- 
nance, custom, or usage, of any State or Territory, subjects, or causes to be 
subjected, any citizen of the United States or other person within the juris- 
diction thereof to the deprivation of any rights, privileges, or immunities se- 
cured by the Constitution and laws, shall be liable to the party injured in an 


action at law, suit in equity, or other proper proceeding for redress. 


24 D. C. Code 301(a) — Whenever a person is arrested, indicted, charged 


by information, or is charged in the Juvenile Court of the District of Columbia 


for or with an offense, and, prior to the imposition of sentence or prior to 
the expiration of any period of probation, it shall appear to the court from 
the court’s own observations or from prima facie evidence submitted to the 
court that the accused is of unsound mind or is mentally incompetent sO as 
to be unable to understand the proceedings against him, or properly to assist 
in his own defense, the court may order the accused committed to the District 
of Columbia General Hospital or other mental hospital designated by the court 
for such reasonable period as the court may determine for examination and 
observation, and for care and treatment, if such is necessary, by the psychi- 
atric staff of said hospital. * * * [Italics added]. 


STATEMENT OF POINTS 


1. If a person acts under an order of a court without jurisdiction he 


is not protected from suit by quasi-judicial immunity. 


2. A decision of a court acting without jurisdiction is subject to col- 
lateral attack. 


SUMMARY OF ARGUMENT 


The appellant is appealing the judgment of the court below on the fol- 


lowing points: | 


1. Malicious prosecution and deprivation of civil rights are claims upon 
which relief can be granted where the testimony of a witness acting under an 
order of a court without jurisdiction results in the accused’s imprisonment. 


2. Where a committing magistrate wrongfully exercises the authority 


of a court his decisions are void and subject to collateral attack. 


ARGUMENT 


1. A Comphint for Malicious Prosecution and Deprivation of 
Civil Rights. Where a Witness Has Testified Under a Void 
Order, States a Claim Upon Which Relief Can Be Granted. 


Appellee contends he is protected by quasi-judicial immunity because he 
acted under an order of the D. C. Court of General Sessions. However, Rule 
3a), Federal Rules, of Criminal Procedure, provides that a person accused of 
a felonious offense against the laws of the United States shall be taken before 
@ committing magistrate. It is well established in common law that a commit- 
ting magistrate is not a court and this principle was re-stated by the court be- 
low in Gibson v. Halleck, 254 F. Supp. 159, 160-161, and Mance v. Cameron, 
260 F. Supp. 851, 852. In Gibson, the court below said: 


A committing magistrate is not “The Court”. * * * It is 
clear that the word “Court” * * * must be construed as 
meaning what it says, “The Court.” Proceedings before a 
committing magistrate are not proceedings before a Court. 


In Mance, the court below said: 


The statute, D. C. Code 24-301, subsection (a), authorizes 
the Court, to make judicial determination of the competency 
of the accused to stand trial. * * * [T]he fact that a 
judge of the Court of General Sessions at times sits as a 
committing magistrate and at other times as a Judge of a 
Court for the trial of a misdemeanor and the transition 
may be very brief, does not enhance his powers when he 
acts as a committing magistrate. * * * [A] committing 
magistrate, including a Judge of the Court of General Ses- 
sions when sitting as a committing magistrate, does not 
have the power to make a finding that a person charged 
with a felony is mentally incompetent to stand trial and 
thereby preclude action on this important question by 
{the U. S. District Court]. 


5 


That appellee cannot claim quasi-judicial immunity when ‘testifying under 
a void order is indicated by Dynes v. Hoover, 20 How. (61 US.) 65, 80, where 


Mr. Justice Wayne said: 


{T]he law is, that an officer executing the process ‘of a 
court which has acted without jurisdiction over the’ sub- 
ject-matter, becomes a trespasser, it being better for the 
peace of society, and its interests of every kind, that the 
responsibility of determining whether the court has or 
has not jurisdiction should be upon the officer, than that 
a void writ should be executed. ! 


And in Elliott v. Peirsol, 1 Pet. (26 U.S.) 328, 340, Mr. Justice Trimble said: 


Where a court has jurisdiction, it has a right to decide 
every question which occurs in the cause; and whether 
its decision be correct or otherwise, its judgment, until 
reversed, is regarded as binding in every other court. 
But if it acts without authority its judgments and !or- 
ders are regarded as nullities. They are not voidable, 
but simply void; and form no bar to recovery sought, 
even prior to a reversal in opposition to them. They 
constitute no justification; and all persons concerned 
in executing such judgments or sentences, are consid- 
ered, in law, as trespassers. | 


Inasmuch as the wrongful act of a misdemeanor court ‘rendered the crim- 
inal case against appellant coram non judice, any order under which appellee 
testified in that court was void and appellee cannot claim quasi-judicial immu- 
nity. 


Il. A Judgment That is Void On Its Face is Subject to Collateral Attack. 


It is appellant’s contention that, inasmuch as a misdemeanor court can- 
not within any reasonable interpretation of the law have jurisdiction over a 
felonious offense against the laws of the United States, the order committing 


appellant to D. C. General Hospital was void on its face and is thus subject 


to collateral attack.’ This principle was stated in State of Missouri v. Title 


Guaranty & Surety Co.. 72 F.2d 595, where the court said that if a judgment 


is void on its face. then it may be attacked collaterally. As precedent for its 
opinion the court cited Rich v. Mentz Township, 134 U.S. 632, 10 S. Ct. 610, 
33 LEd. 1074: Hovey v. Elliott, 167 U.S. 409, 17 S. Ct. 841, 42 L.Ed. 215; 
Guaranty Trust. etc. v. Green Cove Springs and Melrose Railroad Co., 139 U.S. 
137, 11 S. Cx. 512, 35 LEd. 116, and In re Sawyer, 124 U.S. 200, 8 S. Ct. 
482, 31 LEd. 402. 


CONCLUSION 


In response to the appellant’s complaint, appellee argued in the court be- 
low that appellee was protected by quasi-judicial immunity and that appellant’s 
suit constituted a collateral attack on an order of the D. C. Court of General 
Sessions. Appellant in reply contended that (1) appellant had been ordered to 
D. C. General Hospital pursuant to 24 D. C. Code 301(a), which statute au- 
thorizes only “the court” to make such commitments; (2) inasmuch as appel- 
lant had been charged with an offense against the laws of the United States, 
the judge of a misdemeanor court, who ostensibly was sitting as a committing 
magistrate, wrongfully took jurisdiction of a Federal offense (a felony); (3) ap- 
pellee was therefore not protected by an order of the said misdemeanor court, 
and (4) an order of a court was subject to collateral attack where such court 
acted without jurisdiction of the offense. It would appear that in its memo 
randum opinion the court below failed to consider these issues and appellant 
prays this Court to grant him the opportunity to present a jury with court 
evidence to support his complaint of malicious prosecution, malfeasance and 
deprivation of civil rights. 


Respectfully submitted, 


JOHN F. GRAHAM, Pro se 


2022 Columbia Road, N. W. 
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MALFEASANCE AND DEPRIVATION OF CIVIL 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JOHN F. GRAHAM 
1914 Connecticut Avenue, N.W. 
Washington, D.C. 


Plaintiff, : Civil Action No. 1282-67 


Vv. 


SHELDON BORUCHOW, M.D. 
Georgetown Medical Center 
3800 Reservoir Road, N.W. 
Washington, D.C. 


Defendant. 


Relevant Docket Entries 


Summons and complaint served. 
Motion of defendant for summary jadsment 


Memorandum of plaintiff in opposition to defendant’s motion 
for summary judgment. 


Motion of defendant for protective order under Rule 30(b). 
Opposition of plaintiff to defendant’s motion for protective 
order. 

Opposition of defendant to plaintiff's motion for summary 
judgment. 

Reply of plaintiff to defendant’s opposition to motion for sum- 
mary judgment. 


Motion of plaintiff for disqualification of Judge Hart. 
Motion to disqualify Judge Hart (fiat) granted. Hart, J. 


Motion of defendant for summary judgment taken under advise- 
ment. McGuire, J. 

Memorandum granting defendant’s motion for summary judg- 

ment and dismissing complaint in C.A. 1281-67, C.A. 1282-67, 
CA. 1278-67 and C.A. 2948-67, (original filed in C.A. 1281-67). 


Motion of plaintiff for relief under Rule 6Q(b), (original filed in 
C.A. 1278-67). 


Order granting motion of defendant Sheldon Boruchow for sum- 
mary judgment, dismissing complaint with prejudice. McGuire, J. 


Opposition of defendant to motion for relief under Rule 60(b). 


Order denying plaintiffs motion for relief under Rule 60(b). 
McGuire, J. 


Notice of appeal per order of May 22, 1969, by plaintiff. 


COMPLAINT FOR MALICIOUS PROSECUTION, MALFEASANCE 
AND DEPRIVATION OF CIVIL RIGHTS | 


1. Plaintiff is a citizen of the United States of enone and a resident of 
the District of Columbia. Defendant is employed at the Georgetown Medical 
Center, Washington, D.C. The amount of damages claimed by plaintiff exceeds 
Ten Thousand Dollars ($10,000.00), exclusive of interests and costs. 


2. Defendant in 1965-1966 was a resident physician, Department of Psy- 
chiatry, District of Columbia General Hospital, Washington, DC., holding him- 
self out to the public to be a qualified physician practicing psychiatry 


3. Plaintiff was arrested on November 30, 1965, and was committed on 
that date for medical observation to the District of Columbia General Hospital, 
remaining there until January 4, 1966. 


4. During the period from November 30, 1965, to January 4, 1966, de- 
fendant was on duty at the said D.C. General Hospital and jon the evening of 
November 30, 1965, defendant interviewed plaintiff for about thirty minutes, 
this being the one and only examination made of plaintiff by defendant. 


5. On January 4, 1966, defendant gave expert testimony in court under 
oath that plaintiff was psychotic; psychosis being that condition in which all 
forms of adaptation (social, intellectual, professional, religious, etc.) are dis- 


rupted. 


6. During the period from November 30, 1965, to January 4, 1966, 
plaintiff at no time manifested symptoms of psychosis, which fact was well 


known to defendant. 


7. Defendant. in making the diagnosis that plaintiff was psychotic, did 


falsely, without proper basis, scientific foundation and sufficient qualification 
as a psychiatrist, inform various persons of such diagnosis | and did testify 


thereto. 


8 Defendant's diagnosis and testimony were negligent, unskillful, willful, 
wanton, malicious and wrongful acts, done intentionally without just cause or 
excuse, with a motive other than to bring plaintiff to justice. 


9. By reason of defendant’s negligent, unskillful, wanton, malicious and 
wrongful acts. plaintiff was imprisoned in St. Elizabeths Hospital, Washington, 
D.C.. and. under color of law and the statutes of the District of Columbia, 
was deprived of his rights, privileges and immunities secured by the Consti- 
tution of the United States, which acts of defendant caused damage to plain- 
tiff’s reputation. credibility and future earning capacity in the amount of Fif- 
teen Thousand Dollars ($15,000.00). 


10. Wherefore plaintiff demands judgment and damages, compensatory and 
exemplary, in the amount of Fifteen Thousand Dollars ($15,000.00), plus 


costs. 


JOHN F. GRAHAM, pro se 
Plaintiff 
JURY DEMAND 


Plaintiff demands jury trial on all issues. 


MEMORANDUM 


This case is one of a series filed pro se against various defendants, to wit: 
members of the judiciary, the prosecuting office, psychiatrists and psychologists 
and the United States Marshal, all ostensibly involved in proceedings which re- 


sulted in plaintiffs commitment at St. Elizabeths Hospital from January 4, 
1966 to May 23, 1966. 


Civil Action No. 1279-67, Graham v. Greene; No. 1280-67, Graham v. 
Cameron; and No. 1283-67, Graham v. United States, were dismissed by the 


trial court. The plaintiff appealed. On May 2, 1968 the Court of Appeals 
affirmed the dismissals. | 


The remaining cases, No. 1278-67, Graham v. Meltzer; No. 1281-67, Gra 
ham v. Ryan; No. 1282-67, Graham v. Boruchow; and No. 2948-67, Graham 
v. Moore, all fall within the same ambit and are sacra upon the same al- 


leged cause of action. 


In a hearing before this Court February 19, 1968 of Civil No. 1281-67, 
on a series of motions including reciprocal motions for summary judgment, the 
Court was advised that, as stated above, certain others of these actions were 
pending in the Court of Appeals, and that their resolution would admittedly 
resolve the merits of the present case and the other cases pending. Upon being 
interrogated by the Court, the plaintiff appearing pro se agreed that this was 
so. The Court of Appeals having acted as indicated, defendant’s motion for 
summary judgment is therefore granted and the complaint dismissed, not only 
in this case, but also in Civil No. 1278-67, No. 1282-67 and No. 2948-67. 


Order accordingly. 


/s|) MATTHEW F. McGUIRE 
United States District Judge 


May 24, 1968. 


ORDER 


Upon consideration of plaintiff's motion for relief under rule 60(b) filed 
herein, June 28, 1968, it is this 22nd day of May, 1969, | 


ORDERED that the said motion be and the same hereby is denied. See 
memo of May 24, 1968, Paragraph III. 
/s) MATTHEW F. ne 
Presiding Judge; 


NOTICE OF APPEAL 


Notice is hereby given this 19th day of June, 1969, that Plaintiff hereby 
appeals to the United States Court of Appeals for the District of Columbia 
from judgment of this Court entered on the 22nd day of May, 1969, in fa- 


vor of Defendant against Plaintiff. 


JOHN F. GRAHAM, pro se 
2022 Columbia Road, N.W. 
Washington, D.C. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 23,288 
JOHN F. GRAHAM, 
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~ SHELDON BORUCHOW, M.D.. 


Appellee 


APPEAL FROM JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF OF APPELLEE 


ISSUES PRESENTED FOR REVIEW 


Where an appeal is taken from a denial of a Motion for Relief 
made pursuant to Rule 60(b) of the Federal Rules of Civil Procedure, 
may such a denial be reversed where the party appealing neither alleges 
nor proves an abuse of discretion with respect to the lower court’ $s 
action in denying such Motion. 


Where a psychiatrist appears and testifies at a hearing held to 


adjudicate ‘the mental competency of a person charged with a felony, 
is such witness immune from civil liability with respect to statements 
made by him in court under the doctrines of judicial and quasi- 
judicial immunity. 


COUNTERSTATEMENT OF THE CASE 
STATEMENT OF FACTS 


On November 30. 1965. appellant was arrested by agents of the 
Federal Bureau of Investigation pursuant to a warrant alleging he had 
sent threatening communications through the mail. a violation of 18 
U.S.C. 876. On that same day. appellant appeared before the Honor- 
able Harold H. Greene of the District of Columbia Court of General 
Sessions for a preliminary hearing, and as a result thereof, appellant 
was committed to D.C. General Hospital for mental observation. At 
that time the appellee was a resident in psychiatry at D.C. General 
Hospital under the Georgetown Medical Center Service Program. On 
November 30. 1965, appellee was the admitting resident in psychiatry 
and on that occasion, spent approximately one and one-half (1 1/2) 
hours interviewing, conversing with, and clinically examining the ap- 
pellant. During the course of appellant’s confinement at D.C. General 
Hospital. the appellee observed appellant from time to time and fur- 
ther engaged in additional interviews with appellant on various 
occasions. 


On January 4, 1966, appellee was subpoenaed to testify at a hear- 
ing held before the Honorable Katherine B. Kelley to determine appel- 
lant’s ability to stand trial, his ability to understand the charges placed 
against him and his ability to assist counsel and participate in his own 
defense. Appellee’s testimony at that hearing, based on his interviews, 
conversations and examinations of the appellant, was that the latter 
was psychotic. After presentation of the evidence, the court found 


appellant of unsound mind, unable to understand the charges, : and un- 
able to participate in his own defense and ordered his commitment 

to St. Elizabeth’s Hospital pursuant to Title 24, Section 301, District 

of Columbia Code (1967 Ed.). 


Thereafter, appellant filed a Complaint against appellee in wahe 
United States District Court for the District of Columbia, seeking 
damages for malicious prosecution, malfeasance and deprivation of 
civil rights. The Complaint alleged that the appellee’s diagnosis of 
appellant was negligent, and that, accordingly, the testimony given 
by the appellee at the sanity hearing of January 4, 1965 was “negli- 
gent, unskillful, willful, wanton, malicious and wrongful.” (Appen- 
dix p. 3). 


PROCEEDINGS BELOW 


Appellee and appellant filed Motions for Summary J udgment 
on October 27, 1967, and November 9, 1967, respectively. On Feb- 
ruary 19, 1968, the aforesaid Cross-Motions for Summary Judgment 
came on for hearing before Judge Matthew F. McGuire. and on 
May 24, 1968, Judge McGuire, by a Memorandum Opinion, granted 
appellee’s Motion for Summary Judgment and dismissed appellee’ $s 
Complaint (Appendix, p. 4). No appeal was taken. 


On June 28, 1968, appellant filed a “Motion for Relief Under 
Rule 60(b),” and the same was denied, again by Judge McGuire, by 
Order entered the 22nd day of May, 1969 (Appendix, p. 5). ‘From 
that Order, appellant now appeals. 


SUMMARY OF ARGUMENT 


I. The instant appeal is confined solely to a consideration of the 
propriety of the denial of appellant’s Motion for Relief Under Rule 
60(b). The ruling of a trial court on motions for relief under Rule 
60(b) may only be set aside upon a clear showing of abuse of dis- 


cretion. In his Brief. appellant neither argues nor even alleges such 
an abuse of discretion. but rather seeks to re-litigate the merits of 
the Cross-Motions for Summary Judgment. The instant proceeding 
does not call up for review the propriety of the lower court's deter- 
mination with respect to those Cross-Motions for Summary Judgment, 
rather this appeal addresses itself solely to the question of whether 

court below abused its discretion in denying appellant’s Motion 

Relief. Accordingly. the appellant having failed to present con- 
siderations relevant to the question now before the court, this Court 
has no choice but to affirm the Order of May 22. 1969, denying ap- 
pellant’s Motion for Relief. 


II. Where a court is properly vested with subject matter juris- 
diction. that court and its officers and witnesses are protected from 
suit by the doctrines of judicial and quasi-judicial immunity. This 
protection is not affected by the fact that a court, having properly 
assumed subject matter jurisdiction, exceeded that jurisdiction and 
proceeded to adjudicate matters lying without its jurisdiction. In the 
instant proceedings. the District of Columbia Court of General Sessions, 
sitting as 4 committing magistrate, properly took subject matter juris- 
diction for the purpose of conducting a preliminary hearing with re- 
spect to the felony charge lodged against the appellant. Assuming, 
arguendo, that that court, sitting as a committing magistrate, did not 
have the power to adjudicate the appellant’s mental competency, it 
does not follow that the court lacked jurisdiction over the appellant, 
but rather the most that can be said is that the court exceeded its 
jurisdiction in conducting a competency proceeding. And the law 
is well settled that judicial and quasi-judicial immunity attach and 
protect persons taking part in a judicial proceeding where a court 
properly took subject matter jurisdiction but, during the course of 
the exercise of such jurisdiction, passed on matters lying without its 
jurisdiction. 


ARGUMENT 
I. 


THE APPELLANT HAS FAILED TO ALLEGE GROUNDS UPON WHICH 
A REVERSAL OF THE DENIAL OF APPELLANT'S MOTION 
FOR RELIEF MIGHT BE PREDICATED 


On February 19, 1968, a hearing was held before Judge McGuire 
on appellant’s and appellee’s Cross Motions for Summary J udgment; 
thereafter, on May 24, 1968, Judge McGuire by Memorandum Opin- 
ion granted appellee’s Motion for Summary Judgment and dismissed 
the appellant’s Complaint with prejudice. No appeal from this deci- 
sion was taken. On June 28, 1968, appellant filed his “Motion for 
Relief Under Rule 60(b).”” This Motion was denied, again by Judge 
McGuire, by Order entered on the 22nd day of May, 1969. This ap- 
peal was then noted. 


At the outset, it is crucial to bear in mind the pee scope 
which the instant proceedings may take. Despite the dichotomy pre- 
sented by the appellant in his Brief, this appeal is limited soley toa 
consideration of the denial of the appellant’s Motion for Relief under 
Rule 60(b).1 


Such a consideration does not encompass a review of the Judg- 
ment which was sought to be vacated or modified by the Rule 60(b) 
Motion. Note Wagner v. U.S. 316 F. 2d 871 (2nd Cir. 1963), a tax 
refund action against the United States, wherein the District Court 


'This the appellant admits in his Statement of the Case: 
“On June 28, 1968, appellant filed a Motion for Relief from 
the Judgment of the court below, pursuant to Rule 60(b) ©). 
and on May 22, 1969, the court below entered an order deny- 
ing appellant's Motion for Relief. Jr is from this order that ' 
appellant appeals.” (Appellant's Brief, page 2; emphasis sup-: 
plied). 


granted the government's Motion tor Summary judgment and the 
plaintiff. rather than appeal, filed 2 Motion under Rule 60(b), asking 
that the District Court’s Judgment be set aside. That Motion was 
denied and an appeal was taken. In affirming the District Court's 
action with respect to the 60(b) Motion. the Court of Appeals stated: 


“From Judge Bryan's denial of their Motion, plaintiff's 
appeal. . . The order denying the motion under Rule 60(b) 
is appealable under 28 U.S.C. Section 1291, but the appeal 
brings up only the denial of motion and not the judgment 
itself.” Wagner v. U.S., supra at p. 872. (Emphasis supplied.) 


With the posture of the case being so defined. the sole issue presented 
then is whether the court below abused its discretion in denying appel- 
lant’s Motion for Relief. A District Court has wide discretion in passing 
upon a motion under Rule 60(b), and its action should not be set aside 
lightly without a showing of abuse of discretion. Wojton v. Marks, 344 


America, 197 F.2d 254. 255 (9th Cir. 1952); MacLeod v. D. C. Transit 
System, 108 U.S. App. D.C. 399, 400 (1960); Wolfsohn v. Hankin, 
116 U.S. App. D.C. 127, 128 (1963); Securities and Exchange Com- 
mission v. Farm and Home Agency, Inc., 270 F. 2d 891, 892 (7th 
Cir. 1959). And see Farmers Coop El Assn. non stock of Big Springs, 
Neb. v. Strand, 382 F. 2d 224, 232 (8th Cir. 1967), wherein it is 
enunciated that: 

“* * * Jt is established law that 60(b) motions pro- 

vide for extraordinary relief and that they may be in- 

voked only upon a showing of exceptional circumstan- 

ces and the ruling of the trial court upon such motions 

should be set aside only upon a clear showing of abuse 

of discretion.” 

A reading of appellant’s Brief discloses that he has wholly failed 

to make his case. The appellant does not argue that the court below 
abused its discretion in denying his Rule 60(b) Motion, nowhere in 


the Brief is there to be found even a bare allegation of abuse of dis- 
cretion. 


In passing on a Rule 60(b) Motion made after a trial or hearing 
on the merits, the trial court should consider ‘““whether the movant 
had a fair opportunity to present his claim or defense; whether there 
are any intervening equities which make it inequitable to grant relief: 
and any other factor that is relevant to the justice of the judgment.’ 
US. v. Gould, 301 F. 2d 353, 356 (Sth Cir. 1962). Appellant. in 
his Brief, does not deny that he had a fair opportunity to present his 
claim at the hearing which culminated in the Judgment he sought to 
vacate under Rule 60(b): nor does he allege any intervening equities 
or other factors “relevant to the justice of the judgment” which would 
support an allegation that the trial court abused its discretion in re- 
fusing to vacate the Judgment.* As noted earlier, appellant's Brief 
is devoid of any argument relevant to the issue presented by this 
appeal. 


The obvious import of this appeal is that the appellant does 
not seek a review of the denial of his 60(b) Motion. Despite the 
form in which he has necessarily couched his appeal. in substance 
it secks to re-litigate the merits of the argument he made in his 
Motion for Summary Judgment.? and as the Wagner case. supra. 


2In support of his “Motion for Relief Under Rule 60(b)* appellant sub- 
mitted a five-page memorandum of law which merely reiterated the argument 
he had made in his own Motion for Summary Judgment, alleging inferentially 
that the court failed to comprehend the issues presented by Cross Motions for 
Summary Judgment. Appellant presented the court with no “exceptional cir- 
cumstances” warranting favorable consideration of his Motion to Vacate. ' 


3in his Summary of Argument, appellant states: 
“The appellant is appealing the judgment of the court below 
the following points: 
. Malicious prosecution and deprivation of civil rights are 
claims upon which reflief’ can be granted where the testimony 


points out. the instant proceedings do not call up for review the 
propriety of the ruling made on the Cross Motions for Summary 
Judgment. Such 2 consideration is foreclosed by appellant's failure 
to appeal that Judgment. 


In Demers v. Brown, 343 F. 2d 427 (ist Cir. 1965), the court 
was presented with similar legal maneuvering. There the District 
Court had dismissed the appellant's Complaint on the grounds that 
it failed to state a cause of action and the appellant, then the plain- 
tiff. did not appeal but subsequently filed a Motion to Vacate the 
dismissal. The District Court denied the Motion to Vacate, and an 
appeal from that denial was taken. The Court of Appeals dismissed 
the appeal. saying: 


“It must be perfectly apparent that plaintiff is seek- 
ing to appeal from the original judgment by indirec- 
tion after the time has expired. What he cannot do 
directly he cannot do indirectly.” (Citations om- 
mitted) Demers v. Brown, supra, at page 428. 


And note also the Court’s conclusion in Perrin v. Aluminum Com- 
pany of America, supra: 


‘Appellants had opportunity to obtain appellate re- 
view of the very rulings of which they now complain 
‘put failed to take advantage of the opportunity with- 
in the time prescribed by Rule 73(a). Having in con- 
‘sequence of their own lack of diligence been turned 
away at the front door they now seek entry at the 
rear. Certainly Rule 60(b) was not designed to af- 
ford machinery whereby an aggrieved party may cit- 


of a witness acting under an order of a court without jurisdic- 
tion results in the accused’s imprisonment. 

_ Where a committing magistrate wrongfully exercises the 
authority of a court, his decisions are void and subject to 
collateral attack.” (Appellant’s Brief, page 3). 


cumvent the policy evidenced by the rule limiting 
the time for appeal.” Perrin v. Aluminum Company 
of America, supra, at p. 255. 


What the appellant in reality seeks to do in this proceeding 
is to obtain a review of the decision of May 24, 1968, whereby 
the appellee’s Motion for Summary Judgment was granted and ap- 
pellant’s Complaint was dismissed; this he seeks to do indirectly by 
appealing the Order of May 22, 1969, denying his Motion for’ Re- 
lief Under Rule 60(b). If the appellant desired review of the Judg- 
ment of May 24, 1968, an appeal from the Judgment should have 
been taken, but this the appellant failed to do. Now, in the instant 
proceeding. a review of that Judgment is precluded, and appellant’s 
only recourse is to show an abuse of discretion on the part of the 
court with respect to the Order of May 22, 1969, denying the Motion 
for Relief Under Rule 60(b). Appellant’s Brief neither argues nor 
alleges such an abuse of discretion. Appellant's Brief is devoid of 
relevant considerations which would enable this Court to take issue 
with Judge McGuire’s Order of May 22, 1969, denying appellant’s 
Motion for Relief. | 


Il. 
APPELLANT’S CAUSE OF ACTION AGAINST APPELLEE IS 
PRECLUDED AND FORECLOSED BY THE DOCTRINES OF 
JUDICIAL AND QUASI-JUDICIAL IMMUNITY 


The appellee feels that the first Argument herein is dispositive 
of this appeal, but should the Court consider it necessary to examine 
the merits of the arguments made by the appellant in his Brief, the 
appellee would like to direct the Court's attention to certain pertin- 
ent cases and principles. 


The appellee has defended this lawsuit on the ground that his 
testimony in court was absolutely privileged and that accordingly, he 
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was protected from suit by the doctrine of quasi judicial immunity. 
The appellant counters this defense by arguing that when he was be- 
fore the District of Columbia Court of General Sessions that Court 
was sitting as a commiting magistrate and not as a “court,” that when 
a judge of the Court of General Sessions sits as a committing magis- 
trate. he lacks the power to adjudicate the question of whether one 
charged with a felony is mentally competent to stand trial, and that 
thus the proceedings were void. Appellant then concludes judicial 
or quasi judicial immunity does not attach with respect to those per- 
sons who took part in such a proceeding. 


What the appellant fails to recognize, however, is that the Dis- 
trict of Columbia Court of General Sessions, sitting as a committing 
magistrate. had subject matter jurisdiction. Mance v. Cameron, 260 F. 
Supp. 851 (D.C.D.C. 1966), heavily relied upon by the appellant, 
establishes the fact that the Court of General Sessions properly as- 
sumed jurisdiction of the appellant for purposes of conducting a pre- 
liminary hearing. In Mance, Judge Holtzoff noted that: 

“In this District. Judges of that Court (i.e. the Court 

of General Sessions) are empowered to sit as Com- 

mitting Magistrates. . .” Mance v. Cameron, supra, 

at p. 851. 
Mance simply stands for the limited proposition that a committing 
magistrate does not have the power to pass on the question of 
whether a person charged with a felony is mentally competent to 
stand trial. The case does not say that a committing magistrate does 
not have the power to adjudicate a person’s mental capacity to ap- 
pear at a preliminary hearing, nor does that case say the committing 
magistrate lacked jurisdiction over the subject matter or over the per- 
son. Thus, appellant’s argument, when properly construed, is manifest- 
ly an allegation that the District of Columbia Court of General Sessions, 
when sitting as a committing magistrate, exceeded its jurisdiction in 
adjudicating the appellant’s mental competency. 


11 
It is well settled in this country that where a court has subject 
matter jurisdiction, judicial and quasi-judicial immunity attach even 
if that court exceeds its jurisdiction and moves into matters lying 
without its jurisdiction. This doctrine was first clearly enunciated in 
Bradley v. Fisher, 13 Wall. 335 (1872). The Supreme Court there 
reasoned that: 


“ _. Judges of courts of superior or general jurisdic- 
tion are not liable to civil actions for their judicial 
acts, even when such acts are in excess of their juris- 
diction, and alleged to have been done maliciously 
or corruptly. A distinction must be here observed 
between excess of jurisdiction and a clear absence 
of all jurisdiction over the subject matter. Where 
there is clearly no jurisdiction over the subject mat- 
ter, any authority exercised is usurped authority and 
for the exercise of such authority when the want of 
jurisdiction is known to the judge, no excuse is per- 
missible, but where jurisdiction over the subject mat- 
ter is invested by law in a judge, or in the court which 
he holds. the manner and extent in which the juris- 
diction shall be exercised are generally as much ques- 
tions for his determination as any other question in- 
volved in the case... .°’ Bradley v. Fisher, 13 Wall. 
335, 352 (1872) (Emphasis supplied). 


Thus. the law is that where a court has subject matter jurisdic- 
tion, judicial and quasi-judicial immunity attach and will protect per- 
sons participating in the proceeding even where the court, after 
properly taking subject matter jurisdiction, exceeds that jurisdiction. 
Here, there is no dispute that the District of Columbia Court of Gene- 
ral Sessions had subject matter jurisdiction for purposes of corduct- 
ing a preliminary hearing with respect to the felony charge lodged 
against the appellant. The worst that can be said is that the court, 
having subject matter jurisdiction, exceeded that jurisdiction when 
it sought to adjudicate the appellant’s mental competency, and as 
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Bradley vy. Fisher, supra. indicates. judicial immunity obtains even 
where a court or judge acts in excess of jurisdiction. The philosophy 
of Bradley vy. Fisher was recently reaffirmed in Pierson v. Ray, 386 
U.S. 547 (1967) and in the years intervening between those two cases, 
Bradley has been cited numerous times for the proposition that a 
court and its officers are immune from civil liability even though the 
act complained of exceeded the jurisdiction of the court. See O'Bryan 
y. Chandler. 352 F. 2d 987. 988 (10th Cir. 1965): Heasley v. Davies. 
342 F.2d 786. 788 (8th Cir. 1965): Ryan v. Scoggin, 245 F. 2d 
$4, 58 (10th Cir. 1957): Spalding v. Vilas, 161 U.S. 483, 493 (1896). 


It is also well settled that the common law doctrine of judicial 
immunity is not abolished or abrogated by the Civil Rights Act of 
1871 (42 US.C., Section 1983), Pierson v. Ray, supra, at p. 554; and 
it is equally well settled that where judicial immunity exists it inures 
to the benefit of all persons taking part in the proceeding, including 
psychiatrists who testify with respect to a person’s mental competency. 
King v. Hildebrant, 331 F. 2d 476, 478 (2d Cir. 1964). 


Thus, appellee submits that assuming, arguendo, that the District 
of Columbia Court of General Sessions, when sitting as a committing 
magistrate, lacks the power to adjudicate the mental competency of 
one charged with a felony, such a lack of power is not the equivalent 
of lack of subject matter jurisdiction, but rather such an adjudication 
exceeds the jurisdiction of the court. And the law is that judicial 
and quasi-judicial immunity obtain to protect persons taking part in 
a judicial proceeding over which the court has subject matter juris- 
diction even where such court exceeds its jurisdiction and proceeds 
to adjudicate matters lying without its jurisdiction. 


The appellee would like briefly to call the Court’s attention to 
two other aspects of the instant case. First, the appellant has filed 
several other suits against various individuals who at onc time or 
another participated in the proceedings which resulted in appellant’s 
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commitment at D.C. General Hospital and later at St. Elizabeth’s 
Hospital. Despite appellant’s vigorous prosecution of these cases, the 
United States District Court for the District of Columbia, the United 
States Court of Appeals for the District of Columbia Circuit, and the 
United States Supreme Court have continually and repeatedly found 
that the appellant’s Complaint failed to state a cause of action (see 
Civil Action No. 1279-67, Graham y. Greene; No. 1280-67, Graham 
y. Cameron: and No. 1283-67, Graham vy. United States). These actions. 
predicated upon the same facts, were dismissed by the trial court and 
on May 2, 1968, the Court of Appeals affirmed their dismissals. Cer- 
tiorari was denied on October 14, 1968, (see No. 359. October Term. 
1968). The appellee submits that these actions are good authority 
for affirming the trial court’s finding, on the Cross Motions for Sum- 
mary Judgment, that the appellant failed to state a claim upon which 
relief could be granted. 


Secondly, although appellant has not included in his record a 


transcript of the hearing on the Cross Motions for Summary Judgment 
held before Judge McGuire on February 19, 1968. a review of that 
transcript discloses that the appellant admitted in open court that he 
purposely and intentionally sought to be arrested in order to have an 
opportunity to present certain matters to the court. His plan having 
failed, simple logic and reason dictate that he cannot now be heard 

to complain with respect to a chain of events he knowingly and pur- 
posefully set into motion. 
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CONCLUSION 


WHEREFORE. it is respectfully submitted that the Order of 
the court below denying appellant's Motion for Relief under Rule 
60{b) should be affirmed. 


Respectfully submitted, 
John L. Laskey 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT | 


A ppellan t, 


SHELDON BORUCHOW., M.D.. 
Appellee. 


Appeal from Judgment of the United States District Court 
for the District of Columbia 


REPLY BRIEF OF APPELLANT 


Appellant has read with the greatest care the Brief of Appellee and it is 
evident that appellee has made a thorough and conscientious study of the is- 


sucs. | 


The first part of appellee's argument is that appellant cannot seek remedy 
in this Court. Appellee contends that appellant may not appeal the denial 
of a motion for relief under Rule 60(b), Federal Rules of Civil Procedure, 


since appellant has not shown an abuse of discretion on the part of the court 
below. Appellant submits that he has already made such a showing in his op- 
position to appellee’s Motion to Dismiss. which motion was denied by this 
Court on December 3. 1969. 


The principal part of appellee’s argument is concerned with the question 
as to whether appellee. in testifying in an inferior court that appellant was 
psychotic. was protected by quasi-judicial immunity. Appellee relies on Brad- 
ley y. Fisher, 23 Wall (80 U.S.) 335. to support his argument that he is pro- 
tected by quasi-judicial immunity but, as the Brief of Appellee makes 
clear that case involved a judge of a court of general jurisdiction. The D.C. 
Court of General Sessions. however, is an inferior Court to which Bradley 


does not apply. 


It is well settled that (1) the law does not protect an officer who exe- 
cutes a void process (Wise v. Withers, 3 Cir. (7 U.S.) 330, 337; Elliott v. 
Peirsol. 1 Pet. (26 U.S.) 328, 340; Dynes v. Hoover, 20 How. (61 U.S.) 65, 
80: that (2) the jurisdiction of an inferior court must never be presumed 
(Cooley on Torts, 4th ed., Vol. II, pp. 437; 438, n. 39; 440; 442; 443, n. 
48: 447), and that (3) a void judgment is open to collateral attack (Freeman 
on Judgments, Sth ed., 8336, et seq., PP- 674-678). Thus, the answer to the 
question as to whether the criminal offense with which appellant was charged 
on November 30, 1965, was within the jurisdiction of the D. C. Court of 
General Sessions is dependent upon the authority of one Judge Harold H. 
Greene to take cognizance of appellant’s alleged offense. If Judge Greene 
was without jurisdiction, his decisions were void and all subsequent proceed- 


ings were rendered coram non jucide. 


Appellant has examined the Statutes at Large since 1801 and in no 


place can appellant find an Act of Congress that would grant authority to 
a judge of the D: C. Court of General Sessions beyond that exercised by 
any justice of the peace. (2 Stat. 107; 12 Stat. 580; 12 Stat. 764; 31 Stat. 
1189: 35 Stat. 623; 56 Stat. 190; 76 Stat. 1171.) The fact that a judge of 


the D. C. Court of General Sessions is appointed by the President does not 


make him a Federal district judge. Legally speaking, the District of Columbia 
is a State (Hepburn y. Ellzey, 2 Cir. (6 U.S.) 445, 452 (443, 451): Metro- 
politan Railroad y. District of Columbia,’ 132 U.S. 1, 9; Geofroy v. Riggs, 
133 U.S. 258, 268: Talbott v. Silver Bow County, 139 U.S. 438, 444-445), 
and in appointing a judge to the D. C. Court of General Sessions the Presi- 
dent is acting in the capacity of the chief executive of a State.2 


A study of various cases recorded in English Reprints as well as more 
recent cases recorded in various State Reports indicates that the usurpation 
of jurisdiction by an inferior court is not infrequent. As Justice Cooley said 
(Torts, supra, p. 437): 


Every judicial officer, whether the grade be high or low, 
must take care before acting, to inform himself whether 
the circumstances justify his exercise of the judicial func- 
tion. A judge is not such at all times and for all pur- 
poses; when he acts he must be clothed with jurisdiction, 
and acting without this, he is but the individual falsely 
assuming an authority he does not possess. The officer 
is judge in the cases in which the law has empowered ! 
him to act, and in respect to persons lawfully brought: 
before him, but he is not a judge when he assumes to: 
decide cases of a class which the law withholds from | 
his cognizance, or cases between persons who are not 
either actually or constructively before him for that 
purpose. Neither is he exercising the judicial function ' 


1 The Court also held in Metropolitan that crimes committed against the District of 
Columbia are crimes against the United States. No court, however, has held that crimes 
against the United States are crimes against the District of Columbia. 


2 The District of Columbia is also a State where 42 U.S.C. 1983 is involved. See Hurd 
vy, Hodge, 334 U.S. 24, 31; Sewell v. Pegelow, 4th Cir., 291 F.2d 196, 198; Edwards y. 
Sard, D.C.D.C., 250 F. Supp. 977, 978. See also, Monroe v. Pape, 365 US. 167, 187, 
where it was stated that Section 1983 “should be read against the background of tort 
liability that makes a man responsible for the natural consequences of his actions.” 


when. being empowered to enter one judgment or make 
one order, he enters or makes one wholly different in 
nature. When he does this he steps over the boundary 
of his judicial authority, and is as much out of the pro- 
tection of the law in respect to the particular act as if 
he held no office at all. This is the general rule. 


In contending that Judge Greene, ostensibly sitting as a committing mag- 
istrate. wrongfully ‘took judicial cognizance of a felonious offense against the 
laws of the United States. appellant has relied on Mance v. Cameron, 260 F. 
Supp. 851. In his Brief of Appellee, appellee states: 


Mance simply stands for the limited proposition that a 
committing magistrate does not have power to pass on 
the question of whether a person charged with a felony 
js mentally competent to stand trial. The case does not 
say that a committing magistrate does not have power to 
adjudicate a person’s mental capacity to appear at a pre- 


liminary hearing, nor does that case say the committing 
magistrate lacked jurisdiction over the subject matter or 
over the person. 


With all due respect to appellee, the scope of Mance is considerably wider 
than that indicated by appellee. The significance of Mance is the court’s ref- 
erence to the “speedy trial” clause of the Constitution, the court below stat- 
ing at 852: 


This is a very serious matter because it involves not only 
questions of mental] competency, but also the constitu- 
tional right to a speedy trial. The statute, D. C. Code 
24-301, subsection (a), authorizes the Court to make a 
judicial determination of the competency of the accused 
to stand trial. Committing magistrates do not make such 
judicial determinations. In this case the finding of the 
Judge of the Court of General Sessions was to the effect 
that the defendant was mentally incompetent to stand 
trial in this Court. Manifestly, this is a matter that 
should be determined by this Court. fee he 


It is the constitutional issue which is the nexus of Mance and the instant 


cause and, because appellee seems to be experiencing some difficulty in com- 
prehending the implications of this cause, appellant herewith resorts to non- 
legal language which may make appellant’s position clear to appellee. 


Let us suppose that the appellee was accused, rightly or wrongly, of rob- 
bing the First National Bank of Chicago. Routinely, the FBI would be called 
into the case and, let us suppose, in the course of a journey to the West 
Coast, the appellee is apprehended by Special Agents of the FBI in Medicine 
Bow, Wyoming. The appellee is taken by the FBI agents before Carbon 
County Justice of the Peace Fred Cronberg in Medicine Bow, who orders the 
appellee committed, pursuant to Title 7, Section 241, Wyoming Statutes, to 
Memorial Hospital in Rawlins for a 30-day mental examination, even though 
the appellee does not enter a plea of insanity. At the end of 30 days a resi- 
dent physician at Memorial Hospital testifies in a competency hearing before 
the said justice of the peace that the appellee is psychotic. The ‘said justice 
of the peace thereupon, pursuant to Section 7-241(b) of the Wyoming Stat- 
utes, orders the appellee to be committed to the Wyoming State Hospital at 
Evanston. Under these circumstances, the appellee would not be: unreasonable 


in suspecting a pay-off and in expressing curiosity as to who paid off whom. 


Among those involved in securing appellant’s commitment to St. Eliza- 
beth’s Hospital, appellee was low man on the totem pole and it is not likely 
that he was in on the pav-off. But if appellant’s criminal case is analogous 
to the hypothetical bank robbery related above, the circumstances of appel- 
lant’s commitment to St. Elizabeth’s Hospital are, to say the least, unique. 
FBI agents do not ordinarily permit their prisoners to be shipped off to men- 
tal hospitals under color of local law. Where a Federal prisoner ‘is suspected 
of insanity the proper statute to invoke is 18 U.S.C. 4244. 


Appellee notes in his Brief of Appellee that the U.S. Supreme Court 
denied appellant’s petition for a writ of certiorari on October 14, 1968 (No. 
359, October Term, 1968). Appellee might also note that two Justices have 


since left the Supreme Court and there is presently some indication that the 


Supreme Court will be less tolerant of law-breakers. including those public 
officials who circumvent the law and thereby cause themselves to be subject 


to prosecution pursuant to 18 U.S.C. 2413 
At the end of his argument in the Brief of Appellee, appellee states: 


{A] ppellant admitted in open court that he purposely and 
intentionally sought to be arrested in order to have an Op- 
portunity to present certain matters to the court. His 
plan having failed, simple logic and reason dictate that 
he cannot now be heard to complain with respect to a 
chain of events he knowingly and purposely set into mo- 
tion. 


In making the above statement, appellee presumably had in mind the 
doctrine of damnum absque injuria esse potest, which doctrine interdicts a 
complaint for injuries sustained by a criminal court action. However, this 
doctrine does not apply where a person has been injured in a kangaroo or 
similar court action. In Davis v. American Society for the Prevention of 
Cruelty to Animals, 75 N.Y. 362, 368, where the defendant had been ac- 
cused of slaughtering hogs “with needless torture and torment,” the Court 
of Appeals of the State of New York said: 


Whether a person accused of a crime be guilty or in- 
nocent, is to be determined in a common law court 
by a jury; and the people, as well as the accused, 
have the right to have it thus determined. * * * 


3 Appeliee’s act in declaring appellant to be psychotic was particularly reprehensible in 
that appellee knew, ‘or had the facilities to find out, that appellant was protesting the ab- 
duction of appellant’s daughter, abduction being a felony punishable by fourteen years’ 
imprisonment. Cf. Smith v. Nippert, 79 Wisc. 186, 48 N.W. 253, where the plaintiff was 
the alleged victim of attempted rape and where, in order to invalidate the plaintiff's testi- 
mony, the defendants instituted an inquest of lunacy against the plaintiff, the Supreme 
Court of Wisconsin held that the evidence was sufficient to constitute an action for con- 
spiracy and to sustain a verdict for the plaintiff. 


An innocent person, upon an accusation of crime, may 
be arrested and ruined in his character and property, 
and the damage he thus sustains is damnum absque | 
injuria, unless the case is such that he can maintain | 
an action for malicious prosecution or false imprison- — 
ment. 


Although appellee contends that appellant cannot logically complain about 


a chain of events he knowingly set into motion, it should be noted that many 
responsible Americans in every generation, including one Dr. Benjamin Spock 
end the late Dr. Martin Luther King, Jr., have “purposely and intentionally 
sought to be arrested in order to present certain matters to the court.” In- 
dicted in Boston in 1968 for an offense against the laws of the United States, 
Dr. Spock, according to appellee’s argument, could have been committed to 
the Medical Center for Federal Prisoners in Springfield, Missouri, pursuant to 
Title 123, Section 100, of the Massachusetts General Laws. If appellee really 
believes such a procedure would have been proper in Dr. Spock’s case, appel- 
lee appears to be suggesting a fascinating method by which the Government 
can rid itself of all annoying dissenters, and appellant questions whether ap- 
pellant’s commitment to St. Elizabeth’s Hospital might not have been a re- 
hearsal for cases in which the Government is gunning for bigger game than 


the appellant. 


Respectfully submitted, 


JOHN F. GRAHAM, Pro se 


2022 Columbia Road, N. W. 
Washington,D.C. 20009 


